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Basic Concept of Course 

 

Few areas of law define a society’s values more clearly than welfare law.  In addition to obvious 

humanitarian concerns cited when programs for low-income people are established, policy judgments in this 

area are inevitably tinged with attitudes about the distribution of wealth, race, gender, and the scope that 

should be allowed to personal autonomy. 

 

Traditionally, lawyers representing low-income people and social scientists have approached these 

issues separately from one another.  Public officials often have ignored both.  The result all too often has 

been litigation that fails to take full advantage of available research, policy analysis founded on unrealistic 

assumptions about the operations of human services programs, and legislation more reflective of slogans 

than a fair-minded response to the issues at hand.  In different ways for each of these groups, the 1996 

welfare law was a watershed event.  It fundamentally changed what is possible in social policy, how social 

welfare issues are discussed, and the functions of lawyers, social scientists, and policymakers. 

 

Learning from that legislation, this course seeks to bridge these historical differences to build a more 

comprehensive understanding of where social welfare law has been, where it is likely to go in the future, and 

what are the best strategies available to lawyers seeking to influence its course.  To that end, we will read a 

mix of historical materials, basic social science research, policy analysis, cases, and theoretical materials on 

many of the most important issues involving means-tested public benefit programs.   

 

This syllabus provides considerable detail on the topics we will be addressing to facilitate informed 

decisions during the obviously abbreviated drop-add period. 

 

Course Outline 

 

Part A – Introduction 

 

Topic 1: A Brief Introduction to Means-Tested Public Assistance Programs 

Topic 2: The Role of Low-Wage Work and Universal Benefit Programs 

 

Part B – Issues Involving Major Means-Tested Programs 

 

Topic 3: Issues in Designing a Means-Test 

Topic 4: Family Members as Sources of Support 



Topic 5: Legal Entitlements and Program Administration 

Topic 6: Responsive Entitlements 

Topic 7: Functional Entitlements and Service Programs 

 

Part C – The Transformation of Public Benefits Law 

 

Topic 8: Federalism in Public Benefit Programs 

Topic 9: Efforts to Change Low-Income People’s Behavior  

Topic 10: Behavioral Requirements and the Politics of Work 

Topic 11: Public Benefits Law as an Extension of Immigration Law  

Topic 12: Dilemmas Facing Persons with Disabilities 

 

Part D – Looking Towards the Future 

 

Topic 13: Anti-Poverty Strategies of the Future 

 

Course Obligations 

 

Each student will be expected to write two short reaction papers during the course of the term on a 

topic related to that week’s readings. This would help focus discussion for that week. At the conclusion of 

the term, students have the option of writing a more significant paper or completing a take-home final 

examination.  Evaluation would be based on the two reaction papers, contributions to class discussion, and 

the final paper or exam.  I am more than happy to meet with any student interested in writing a paper to 

discuss topics – even if the student does not start out with any sense of what she or he wishes to write.  

 

Readings 

 

Many influences have shaped the development of the programs serving low-income people over the 

years.  To the extent possible, the readings for this course seek to reflect those influences.  Although the 

emphasis will change from week to week, over the course of the term, students will be exposed to a range of 

historical, social science, theoretical, and practical materials relating to low-income people and the 

programs they use.  The vast majority of the readings are drawn from DAVID A. SUPER, PUBLIC WELFARE 

LAW (Foundation Press, 2017) and the supplement I have posted on Canvas.  Readings listed below are 

designated CB and S, respectively.  

 

Time is insufficient for this course to attempt to survey all or even most of the public benefit 

programs available to low-income people.  Instead, a major goal of the course is to help students identify 

recurrent themes in welfare litigation as they arise in superficially disparate doctrinal contexts and to 

analyze the factors that lead to similar or differing results.  To that end, although most readings involve the 

former Aid to Families with Dependent Children (AFDC) Program, the new Temporary Assistance to 

Needy Families (TANF) block grant, the Supple- mental Nutrition Assistance Program (SNAP, formerly the 

Food Stamp Program), or Medicaid, they have been selected more to illustrate broader theoretical problems 

in public benefits law than to convey a detailed understanding of any one program. 
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Office Hours: Mondays and Tuesdays 2pm-4pm and by appointment.  The main reason I am teaching at 

Yale this semester is the opportunity to work closely with students.  I love to discuss all kinds of legal 

issues (including those far afield from our classroom agenda) with students.  Because of the pandemic, I 

will not be traveling from Washington, D.C., to New Haven, unless the public health situation changes.  I do, 

however, want to be as available as possible throughout the week.  I have relatively light obligations at my home 

institution, and even less at Yale, so I can meet by Zoom, talk by phone, or correspond via email largely at your 

convenience.  I am enthusiastic about doing so and hope to have many conversations with you over the course of 

the semester, by no means limited to my set office hours.  I am seeking to arrange my Monday and Tuesday 

office hours to operate on an open drop-in basis but am happy to meet for any reason or no reason at other times.  

I am quite happy to talk about career paths in any of the several worlds in which I have traveled (including Public 

Welfare Law, other forms of anti-poverty law, legislative and administrative advocacy in Washington and in state 

capitals, and legal academia).  My number is (202) 546-1742 and my email is david.super@yale.edu or   

das62@law.georgetown.edu. 
 

Detailed Description of Course 

 

 Because students need to make early decisions about whether to remain enrolled in this course, 

and because many may wish to begin work seeking paper topics, some more detailed description of the 

material we will cover seems helpful.  The description below may serve that purpose, although it has not 

been updated significantly to reflect some of the particular issues raised by Trump Administration 

initiatives and by the current public health and economic crises.  It also includes some topics that, 

although in the casebook, have been trimmed or omitted from the course’s reading assignments to make 

room to address issues of the past four years.  

 

Part A – Introduction 

 

Topic 1: A Brief Introduction to Means-Tested Public Assistance Programs 

 

The courts first became heavily involved in the design and administration of income security 

programs for low-income people in the mid-1960s.  Those programs, however, have been an important, 

and often controversial, part of what government does for much longer.  As attitudes toward low-income 

people have changed over time, so too have the policies that have emerged.  At times, the general state of 

the economy has played a major role, although this has not been predictable: support for programs aiding 

low-income people generally increased in the depression of the 1930s and the booms of the 1960s and the 

late 1980s while shrinking in the recession of the early 1980s and the boom of the mid-1990s.  Attitudes 

toward particular groups also have been crucial: programs serving low-income people thought to be poor 

due to circumstances beyond their control – the “deserving poor” – have offered more generous support 

and fewer unpleasant conditions than those whose recipients are deemed morally suspect.  Ideas about 

race, gender, and disabilities have shaded these judgments.  Programs’ relative generosity also has 

depended on the benefit being provided, with those offering services or in-kind benefits generally being 

less intrusive than cash assistance programs.  Finally, the roles of federal, state, and local governments in 

the financing and administration of these programs has evolved significantly over time. 
 

Some of the most egregious errors in analyzing this area of social policy are committed by people 

assuming that the controversy of the day is unique and unprecedented.  In fact, these issues have been 

debated so intensely for so long that most ideas or proposals have significant historical antecedents.  

Understanding how and why we came to where we are now is essential to gaining a sophisticated 

understanding of where the law might go in the future and what arguments are likely to take it there. 

 

mailto:david.super@yale.edu
mailto:das62@law.georgetown.edu
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Topic 2: The Role of Low-Wage Work and Universal Benefit Programs 

 

Public policy debates affecting low-income families, particularly those led by a single mother, 

traditionally have revolved around a presumed dichotomy between welfare and work. This analytical 

framework cannot withstand serious scrutiny.  Low-income women who are not employed outside their 

homes still do some of the most arduous and challenging work in our society.  Many women combine 

income from employment with public benefits to meet their families’ needs, and many others would 

welcome the opportunity to do so.  In addition, this approach ignores a number of other potential sources 

of support for low-income families. 

 

Nonetheless, an intelligent discussion of the situation of low-income families is impossible 

without a basic understanding of the challenges women face on welfare and in the low- wage job market.  

Policymakers and social scientists that presume to know why low-income women make particular 

choices, and how to influence them to make the “right” choice, often have little idea what those choices 

actually entail to the women that make them or the children they support.  We will devote the bulk of this 

week asking those sorts of questions. 

 

In fact, long before “welfare reform” became politically popular, the great majority of low-income 

single mothers did work outside their homes.  These women turned to welfare during relatively brief 

periods when illnesses or family crises precluded employment or when they could not find jobs.  In 

theory, the unemployment compensation (UC) system – a benefit program that is not means-tested – is 

supposed to assist the short-term unemployed.  Yet UC rules, designed with traditional male employment 

patterns in mind, have permitted only relatively few low- wage women workers to qualify for benefits.  To 

understand why low-income women’s choices so often are limited to means-tested benefits or low-wage 

employment one must examine the assumptions behind universal, non-means-tested programs such as 

UC. 

 

A basic theme of the vision for welfare reform that many liberals began to articulate in the late 

1980s and early 1990s was that social policy should “make work pay.” This was in part intended to 

provide a positive alternative to conservatives’ proposals for strengthened work requirements recipients 

and in part an effort to leverage demands to reduce the welfare rolls into support for providing other 

means-tested benefits to low-wage workers.  Conservatives generally did not challenge directly the 

premise that work should pay better than welfare.  Indeed, at times they turned the assumptions underlying 

the “make work pay” slogan around to argue for reducing benefits available to welfare recipients as a way 

of improving the relative attractiveness of work. 
 

The “make work pay” agenda directly impacted both food stamps (now formally known as 

SNAP) and Medicaid.  It would be difficult to argue that a low-income parent who loses health insurance 

when she or he moves from welfare to a low-wage job is now better off, even if her or his cash income 

from work is modestly higher. The Family Support Act of 1988, the previous incarnation of “welfare 

reform,” had recognized this basic point by creating a Transitional Medical Assistance (TMA) eligibility 

category.  Most families leaving AFDC for work could automatically receive between four and twelve 

months of Medicaid coverage.  Since few low-wage workers whose employers do not offer health 

insurance to new employees have private insurance after a year, TMA did no more than postpone the day 

when the new worker would lose the coverage she or he had while receiving welfare.  One reason for 

President Clinton’s much-criticized decision to seek enactment of universal health care coverage before 

sending Congress his welfare proposal was to avoid the choice between allowing this glaring disincentive 

to work to stand and finding sufficient politically acceptable way to finance an expansion of TMA as part 

of the welfare bill. 
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Another tenet of the “make work pay” agenda raised by President Clinton in his first State of the 

Union Address and echoed across the political spectrum was that a family of four sup- ported by a full-

time, minimum wage worker should not be poor.  (SNAP, housing assistance and other means-tested 

benefits, were excluded from the Administration’s calculations because so many low-income workers do 

not receive them.)  When the Clinton Administration took office, this goal was far from realization.  The 

Administration used this formulation to argue for two central elements of its domestic agenda, raising the 

minimum wage and expanding the earned income tax credit (EITC).  As solid Republican opposition and 

wavering Democrats forced the Administration to scale back on the EITC increase proposed in the 

President’s initial budget, the poverty line would no longer come within reach of a full-time minimum 

wage worker under the Administration’s original formulation.  The Administration then reversed its 

decision to omit SNAP from its calculations, claiming that a full-time minimum wage worker could 

support a family of four at the poverty line through the combination of his or her wages (less withholding 

taxes), the EITC, and SNAP. 

 

The 1996 welfare law significantly expanded states’ flexibility in the administration of both 

programs.  A little-noticed provision of PRWORA grants states essentially unlimited discretion to 

liberalize the income and resource eligibility limits in Medicaid.  In effect, states have been offered 

federal matching payments to make health insurance coverage for families with children virtually 

universal.  States also received broad authority in both programs to reduce administrative burdens on 

applicant and recipient households.  Federal law continued, however, to require that individuals’ and 

families’ eligibility for SNAP and Medicaid be determined independently from cash assistance. 

 

Part B – Issues Involving Major Means-Tested Programs 

 

Topic 3: Issues in Designing a Means-Test 

 

No means-tested program covers a wider spectrum of low-income people than the Food Stamp 

Program.  Unlike all other major means-tested programs, it serves young and old, healthy and infirm, 

working and unemployed, within essentially the same benefit structure.  In part be- cause its benefits are 

funded entirely by the federal government, no program’s means test has been more intensely scrutinized 

and contested. Therefore, studying how the Food Stamp Pro- gram has resolved basic questions about 

assessing need and titrating benefits will provide the tools to analyze any other program’s means tests. 

 

To begin with, a means-tested program must decide whether to determine financial eligibility for 

each person separately or, if a group of people (such as family or household) is to be considered together, 

how that grouping is to be defined.  Defining the assistance unit too narrowly, or too amorphously, can 

lead to inequities or allegations of abuse as some units’ financial positions are underestimated.  In an 

extreme case, considering only children’s own income, and not that of their parents, when determining 

their eligibility for benefits would lead to some ab- surd results that would discredit the program.  

Defining the assistance unit too broadly, on the other hand, can deny benefits to persons in need who live 

with extended family members for social or economic reasons.  An adult sibling or cousin might 

otherwise be willing to let home- less relatives live in his or her attic or basement may be unwilling to do 

so if it results in his or her public benefits being reduced. 

 

Programs also must settle on a definition of “income.” Some items – wages, Social Security 

checks, etc. – seem clearly to fall within any straightforward definition.  But what of benefits provided by 

other public programs, possibly in kind?  One of the most frequently litigated issues is when the benefits 

from one program may be taken into account when determining eligibility for another.  For example, if 
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giving a family $300 in energy assistance will reduce its food stamp benefits and housing subsidies by 

$100 each, the net increase in families’ ability to pay its utility bills will be only one third of the 

program’s expenditures; appropriators are likely to find such a program an unattractive recipient for 

scarce public funds.  This may be particularly true if the programs are funded by different levels of 

government.  On the other hand, excluding energy assistance from food and housing programs’ 

calculations of family income will increase the cost and complexity of those programs and may raise 

equity concerns involving comparably poor families that pay their utility bills with other, non-excluded, 

funds. 

 

An increasingly contentious issue has become how, if at all, the assets (as opposed to cur- rent 

income) of an individual or assistance unit should be considered in determining its financial eligibility.  

This issue has a rational, economic side: an individual or family’s need for subsistence benefits typically 

will be reduced by a large bank account.  Resource rules, however, like many other issues in program 

design, also have a polemic or emotional side: programs’ opponents have pointed to persistent if generally 

apocryphal reports of women driving up to welfare offices in luxury cars as evidence that programs’ 

means tests are failing and that the programs’ budgets can be cut without endangering the “truly needy.” 

Even though an automobile cannot be expended on food the way a bank account can, this concern has led 

to determined efforts to “ban the welfare Cadillac.” The resulting distortion of the means test have made 

programs more complex and intrusive and have screened out significant numbers of eligible people whose 

need for assistance is indisputable. 

 

Finally, because they face strong ideological opponents, programs serving low-income people 

typically receive an exceptional amount of scrutiny over the effectiveness of their implementation of their 

means test.  This has led to various methods for holding state and local pro- gram administrators 

accountable for the benefits they disburse, which in turn has led to elaborate systems through which 

applicants are required to prove their eligibility.  In the end, many pro- grams face more disputes over 

whether an applicant or recipient has discharged her or his procedural obligations under these verification 

systems than they do over the substantive eligibility rules those systems were designed to enforce.  

Accountability issues have been particularly prominent in the Food Stamp Program because it features 

one level of government – state or local agencies – dispensing benefits entirely funded by another, the 

federal government through the U.S. Department of Agriculture. 

 

Topic 4: Family Members as Sources of Support 

 

In an important sense, public benefits law is a selective form of family law.  Many of the same 

concerns animating family law are also present in welfare law.  Both are steeped in attitudes about gender 

issues.  Both involve issues of personal autonomy and economic rights.  Both pass judgment over some of 

the most intimate personal decisions. 

 

As low-income mothers have increasingly been accused of “dependency” and leading “broken” or 

dysfunctional families, welfare policymakers have felt more empowered to intrude into areas that even 

family law avoids.  In a way this should not be surprising: at least ostensibly, family law applies to all 

families, rich and poor.  Family law’s intrusions are not as great because they would, in principle, affect 

large numbers of middle- and upper-income women who have the political capital to affect the law.  In 

contrast, the welfare law’s more dramatic intrusions into the life choices and reproductive decisions of 

low-income women are less likely to prompt a political backlash, in part because low-income women lack 

that political capital. 

 

Because welfare policy’s intrusion into the traditional province of family law tends to spring more 
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from emotional responses than from reasoned consideration of competing options, the results can often be 

irrational or inconsistent.  For example, Title II of the Social Security Act requires parents acting as repre-

sentative payees for their children’s Social Security survivors’ benefits to use those benefits exclusively 

on behalf of the children for whom they are paid.  Child support benefits also are paid for the benefit of 

the children of the absent parent and are not to be used for other children in the household.  Yet 1984 

legislation required that these funds be considered available to all family members when determining 

eligibility and benefit levels under AFDC.  Similarly, legislation enacted in 1981 could deny AFDC 

benefits for months or years to low-income women based on the income of men who had abandoned their 

families. 

 

In addition, by requiring recipients to assign their rights to child support to the state, AFDC and 

now TANF can interfere with an important strategy for achieving greater financial independence available 

to higher-income single parents.  Although nominally representing the family, the welfare department has 

a serious conflict of interest.  In general, support paid up to the amount of assistance is retained by the 

state as reimbursement for its costs.  The state there- fore has little direct incentive to press on for a higher 

amount if the absent parent is offering to settle for payments equal to the welfare benefit level.  Thus, the 

agency’s interest in obtaining revenues to finance its operations may deter it from an aggressive pursuit of 

the family’s interests.  Moreover, support cases often involve trade-offs between the level of current 

support and payments on arrearages.  If one of these would go to the family and the other to the state, the 

state has a strong incentive to deal away the family’s rights.  In addition, some child support enforcement 

agencies have proven remarkably inept at diverting current support payments back to families that have 

left assistance, further exacerbating their difficulties. 

 

PRWORA and many states’ initiatives under waivers and the TANF block grant significantly 

expanded welfare law’s involvement with the traditional subject matter of family law. These changes also 

restricted low-income women’s options in other less obvious but nonetheless important respects.  The 

availability of the “safety net” of public benefits affects the viability of many women’s opportunity to 

avoid or end abusive relationships.  Short time limits, tough eligibility requirements, and arduous 

application procedures all are likely to have the effect of making it more difficult for women with children 

to leave violent relationships.  Particularly where the abuse is directed primarily or exclusively at her, a 

mother may have to choose between enduring that abuse and plunging her children into extreme material 

deprivation. 

 

Topic 5: Legal Entitlements and Program Administration 

 

Beginning in the late 1960s, low-income people and their advocates launched a concerted 

litigation campaign to address many of the limitations of AFDC, food stamps, and other means- tested 

programs.  Some suits challenged the adequacy of benefit levels directly.  Others sought to establish 

eligibility or increase benefits for discrete groups within the low-income community by challenging 

dubious assumptions embedded within the means test.  Still others, including the landmark Goldberg v. 

Kelly, relied on the Due Process Clause to argue that important benefits should not be reduced, either for 

particular individuals or for whole classes of recipients, until the affected recipients received a complete 

explanation of, and opportunity to challenge, that action. 

 

This litigation yielded mixed results.  Many apparently promising theories prevailed initially only 

to be reined in by Congress or the courts when they were employed in more ambitious challenges to these 

programs’ structure.  Some even sparked reactions that resulted in more burdensome program 

requirements than had originally existed.  Ultimately, this litigation left a wide divergence of opinion 

about the efficacy of litigation as a means to address the problems with programs serving low-income 
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people. 

 

Topic 6: Responsive Entitlements 

 

One important distinction among means-tested benefit programs is how they respond to variations 

in demand.  Most of the largest programs are “responsive entitlements,” programs that serve all those that 

apply for benefits and meet eligibility criteria set in statute and regulations. These entitlements have 

received most of lawyers and social scientists’ attention.  Yet in sheer numbers, far more programs for 

low-income people operate with “discretionary” funding, receiving only a finite appropriation each year 

that limits the number of qualified applicants they may serve.  Among these discretionary (non-

entitlement) programs, some have sufficient funds to serve most of their intended target groups while 

others help only a fortunate few. 

 

Discretionary programs raise a host of difficulties for low-income people and their advocates.  

Because of uncertainties about how many people will seek benefits, how long those whose applications 

are approved will participate, and precisely how much those benefits are likely to cost, estimating the 

number of people an agency can permit to enter the program at any given time is exceedingly difficult.  

Nonetheless, most discretionary programs have poor mechanisms for dealing with errors.  If program 

administrators overestimate available funds (or underestimate costs), they may be compelled to terminate 

large numbers of people late in a fiscal year; once terminated, these recipients may not return even when 

more funds become available.  On the other hand, conservative estimates leave money “on the table,” 

leaving eligible claimants unserved and suggesting to appropriators that the program is overfunded and 

ripe for reductions.  Eligible claimants face formidable barriers getting into court to challenge 

unnecessarily strict limits on participation. 

 

Legal services attorneys can face difficult ethical problems in litigation over eligibility and benefit 

levels in discretionary programs; these problems have kept many of these disputes out of the courts.  With 

only a fixed appropriation to be distributed, any benefits obtained for one group of claimants inevitably 

means less for others.  Since legal services programs are the primary source of counsel available to all 

low-income claimants, once a program accepts one case all other claimants may have great difficulty 

obtaining representation.  If several potentially viable claims exist, the outcome may be determined by a 

“race to the legal services office” or by that office’s case acceptance policies. 

 

Finally, the lack of an entitlement to benefits can render even a nominal victory unavailing for the 

claimant.  When a court finds unlawful one of the conditions the state has attached to eligibility of the 

benefit, the state has two choices: provide the benefit without the condition, or discontinue the benefit 

completely.  Since a heavily encumbered benefit may still be better than none at all, claimants expecting 

the state will respond in this manner may stay out of court completely.  A similar dynamic can operate 

with regard to discretionary features of mandatory programs (such as optional Medicaid services) or 

entitlement benefits for which eligibility is conditioned on receipt of a discretionary benefit (such as 

nutrition programs available only to children attending participating schools, child care centers, or 

summer programs). 

 

Topic 7: Functional Entitlements and Service Programs 

 

As noted above, programs providing social services to low-income people generally have proven 

politically stronger than those providing direct income assistance to low-income families. Some of the 

difference probably reflects paternalism: the public feels more comfortable with these programs because it 

knows better where a service program’s resources are “spent” than it does when it gives a low-income 
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family a check.  In the same vein, service programs’ advocates also have been able to focus on a particular 

need or problem – sickness, hunger, the lack of education or skills, etc. – to justify their programs rather 

than having to elicit support for attacking as broad and emotionally freighted a condition as “poverty.” 

Moreover, service programs have come with their own middle-class constituencies – the service providers 

– that direct assistance programs have lacked. 

 

By far the largest means-tested social service program is Medicaid.  Medicaid applicants and 

recipeents have pursued some of same kinds of litigation that were pioneered in AFDC and food stamps. 

On some types of issues, Medicaid recipients fared markedly better than recipients of income maintenance 

programs had.  To be sure, Medicaid litigation was decided under different, if often parallel, statutory 

provisions that may have been crucial in some instances.  Nonetheless, it is instructive to compare the 

courts’ treatment of Medicaid litigation with what we have seen in previous weeks involving the income 

support programs. 

 

Part C – The Transformation of Public Benefits Law 

 

Topic 8: Federalism in Public Benefits Programs 

 

Prior to the Great Depression, the relief of the poor was overwhelmingly a state and local 

function. The federal government became involved in the New Deal because states and cities had 

demonstrated that they lacked the financial capacity, and sometimes the will, to respond to these 

problems.  Much more recent evidence suggests that state and local governments’ ambivalence about 

aiding low-income people is not entirely a thing of the past.  In the late 1960s, states had broad flexibility 

to set income eligibility limits in the new Food Stamp Program, whose benefits were funded entirely by 

the federal government.  Although states liberalizing these rules incurred no costs, many denied eligibility 

to families with incomes well below the poverty line.  Indeed, the JOBS Program established by 1988's 

incarnation of “welfare reform,” an effort the 1996 welfare law’s supporters derided as a dismal failure, 

failed to serve more people primarily because most states failed to expend all of the money made 

available to them despite a generous federal matching rate. 

 

Nonetheless, the central tenet of the 1996 welfare law was to devolve virtually complete control 

over cash assistance and work programs to the states that already had broad discretion in the design and 

operation of these programs.  In fact, the devolution movement began in the late 1980s and early 1990s 

with a vast expansion in the Department of Health and Human Services’ use of waiver authority.  These 

waivers allowed states to impose additional behavioral requirements, harsher sanctions, and time limits as 

well as to modify AFDC’s means test.  As waivers undermined more and more basic features of the 

Program, it became increasingly difficult to identify what if any federal standards were deemed 

sufficiently fundamental that they could not be waived.  Without a clear identity, and hence without the 

means to respond to its opponents’ efforts to caricature it, AFDC had little chance to attract the support it 

needed to survive. 

 

The 1996 welfare law, however, was the product of a coalition of forces with quite disparate 

goals. One group was interested in reducing the scope of benefits to low-income people for ideological 

reasons.  To them, replacing AFDC’s federal programmatic structure with a block grant meant that the 

federal government’s role would be limited to a budgetary one.  Once that was done, it would become 

impossible to identify any specific harm that might result from future reductions in funding since each 

state would be using its funds differently. 

 

Others had a philosophical commitment to imposing work requirements, time limits, or both on 
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recipients of cash assistance.  A reflection of this approach may be found in the original Contract with 

America that served as the House Republicans’ successful platform in the 1994 elections: it included time 

limits, work requirements, and a host of new eligibility restrictions but did not convert AFDC into a block 

grant.  As opponents picked apart the specifics of that proposal – particularly its allocation of funding for 

orphanages to care for children from families denied cash assistance – House Republicans eliminated 

most of the details of their proposals and shifted the responsibility to the states with block grant funding, 

subject to a broad set of work- oriented performance standards.  The third critical component of the 

coalition, state governors, had tired of the burdens, uncertainties, and indignities of HHS’s waiver process 

and sought the authority to implement their own policies at will.  They also believed that they would 

ultimately benefit financially, receiving the same federal funding while being permitted to reduce state 

spending by at least 20 percent.  They argued that they should be given federal funding to operate these 

programs as they saw fit because they were closer to the problems of low-income people and hence knew 

best how those problems should be addressed. 

 

In considering the effects of devolution, it is important to consider these disparate aims of the 

members of the coalition that led to the law’s enactment.  Moreover, it is important to regard the results to 

date as only a preliminary verdict on these changes: we are only now beginning to see how states will 

respond to the stresses a recession places on means-tested benefits, stresses that block grant funding may 

be ill-equipped to help them address.  It also is important to con- sider how state (and, in some places, 

local) political processes would respond the interests of the low-community people – or certain subgroups 

within that community – differently than the federal process had. 

 

Topic 9: Efforts to Change Low-Income People’s Behavior 

 

Public benefits programs today include a host of other efforts to change the behavior of low-

income people.  The 1996 welfare law is particularly unforgiving to women whose substance abuse prob-

lems led to criminal convictions.  New research suggests that many of these women also have suffered 

from domestic violence, in some instances becoming entangled in the drug trade through their abusers.  At 

the very time child welfare workers and treatment centers’ counselors are urging these to make a fresh 

start on their own, PRWORA may render them permanently ineligible for cash assistance and SNAP.  

Without the means to subsist even minimally on their own, these women may be drawn back to drugs and 

the same dangerous, abusive relationships that led to their previous troubles. 

 

Topic 10: Behavioral Requirements and the Politics of Work 

 

The 1996 welfare law’s most fundamental formal policy change was the elimination of the federal 

AFDC entitlement and the devolution of control to the states.  The legislation’s most important informal 

change was in the ideology governing the implementation of subsistence benefit programs.  Since the 

New Deal, these programs’ purpose had generally been assumed to be providing for the basic material 

needs of recipient families.  Now, in the political discourse in Washington and most state capitals, these 

programs were deemed illegitimate unless accompanied by stringent work requirements.  Moreover, 

where earlier federal and state “welfare to work” programs had relied heavily on job training and 

education, the 1996 legislation marked the ascendency of the “work first” model, which held that “any job 

is a good job” and that immediate employment, rather than the development of skills, was the only 

acceptable strategy.  In addition, whereas prior law had made at least token efforts to protect children from 

sanctions based on 

their parents’ behavior and sought to induce compliance by sanctioned individuals, the movement that 

culminated in the 1996 welfare law popularized whole-household sanctions, some permanent or fixed for 

long periods. 
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Technically, the restrictions on the uses of the TANF block grant are so porous that any state that 

so chooses can almost completely disregard the work requirements or can maintain a skill-building 

orientation.  What was technically legal and what was politically possible, how- ever, were two very 

different things.  The 1996 legislation transformed public understanding of these issues so completely that 

any suggestion of moderating its nominal work requirements would have been dismissed out of hand in 

all but a tiny handful of states. 

 

Despite the news media’s focus on the potential impact of time limits, to date sanctions related to 

work and other behavioral requirements have had a far more dramatic impact on low- income families.  

Little meaningful research on these sanctions is yet available.  It appears, how- ever, that a great many 

families are being sanctioned or denied benefits due to misunderstandings or inability to comply with 

requirements rather than conscious decisions not to comply.  Most alarmingly, one of the few studies to 

examine the application of work requirements presents a disturbing picture of racial discrimination. 

 

States’ work requirements, and the need to take almost any available job when continued receipt 

of cash assistance is no longer an option, compel low-income women to spend large amounts of time 

away from their children.  The 1996 welfare law, however, ended two important if limited entitlements to 

child care subsidies.  The child care subsidy programs many states have operated under the block grant 

that replaced the prior programs fall far short of meeting needs.  To try to close this gap, some welfare 

offices have pressed women to accept questionable child care arrangements and to enlist grandparents 

who had agreed to watch children on an occasional basis into full-time child care providers.  When these 

child care arrangements break down, parents may be caught in an impossible bind between the welfare 

offices’ insistence on the primacy of work, or its simple refusal to provide further aid, and their own 

inclination to protect the well- being of their children – not to mention the likelihood that the states’ child 

welfare agency will hold them strictly accountable for any mishap their children encounter. 

 

Similar considerations also may lead some families to leave all means-tested benefit programs 

once their cash assistance is terminated:  parents may fear that food stamp or Medicaid eligibility workers 

may report their family’s financial distress to child protective services workers, who would then seize 

their children.  The threat of intervention by the child welfare system also can affect the reliability of 

research into the impact of changes in welfare policy.  If admitting that one’s children are suffering 

extreme hardship is deemed tantamount to confessing to child neglect and could lead to the children’s 

placement in foster care, struggling families may take great pains to avoid survey-takers or to paint an 

artificially rosy picture when they are inter- viewed.  The result will be a sampling bias that is rarely 

acknowledged and for which it is extremely difficult to compensate.  More generally, it is impossible to 

know how the combination of stricter rules in public benefit programs and laws expediting the 

termination of parental rights over children in foster care have affected parents’ actions. 

 

West Virginia took the lead in trying to limit Medicaid benefits to recipients who did not agree to 

participate in various kinds of self-improvement programs, such as weight reduction and smoking 

cessation. 

 

Topic 11: Public Benefits Law as an Extension of Immigration Law 

 

Along with welfare law, one of the 104
th 

Congress’s primary social policy initiatives was 

immigration law.  It passed two major pieces of legislation restricting immigration, one several months 

before PRWORA and the other two months after.  Although fairly permissive with respect to immigration 
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to meet the needs of employers, these laws sharply restricted the other two major categories of 

immigration: families seeking to reunify and persons fleeing foreign oppression.  For example, 

prospective immigrants seeking to join family members in the United States were barred unless they could 

demonstrate that they would be able to support themselves at a level at least 25 percent above the poverty 

line.  Advocates of this legislation contended that it would “improve” the immigrants coming into the 

country.  This approach to immigration heavily influenced the welfare law as well. 
 

Some of the welfare law’s harshest provisions fell on legal immigrants.  (Persons living in the 

United States without legal status have long been barred from most major entitlement programs except 

emergency Medicaid services.)  As enacted, it would remove the vast majority of immigrants from SNAP 

and from the Supplemental Security Income (SSI) program for the elderly and persons with disabilities.  It 

also would deny Medicaid and cash assistance to the substantial majority of new entrants until they 

became naturalized U.S. citizens or accumulated a long work history in this country.  The SSI restrictions 

and, to a much lesser extent, the food stamp bar were subsequently relaxed for persons already in the 

United States at the time the welfare law was signed.  Nonetheless, the long-term effects of the legislation 

on new entrants to the country has remained unchanged.  Litigation challenging its constitutionality has 

largely failed. 

 

The welfare law’s immigration provisions also embody a large element of devolution. Because 

the Constitution vests the federal government with exclusive control over immigration, states had long 

argued that the federal government had a natural responsibility for setting policy on how the needs of 

immigrants should be met and paying for the costs of carrying out those policies.  The broad prohibitions 

on providing federally-funded benefits to immigrants turned that responsibility on its head, confronting 

states – particularly the handful with the largest immigrant populations – with substantial numbers of 

undeniably impoverished people with nowhere else to turn.  States’ decisions on how, if at all, to respond 

to these needs provided an important if underappreciated test of devolution. 

 

Beyond formal eligibility bars, low-income immigrants face numerous other barriers to receiving 

public benefits, some of which have little analogue for other low-income people seeking benefits.  For 

example, the 1996 welfare law required social service agencies to report certain undocumented 

immigrants’ presence to the Immigration and Nationality Service (INS) (now Immigration and Customs 

Enforcement (ICE)).  The welfare and immigration laws also purport to prohibit those agencies from 

preventing individual employees from contacting ICE to report the presence of other immigrants (such as 

the relatives living with U.S. citizen children that are applying for benefits).  Also, immigrants fear that 

receiving means-tested benefits might cause immigration or consular officials to deem them “public 

charges,” thus undermining their own immigration status or their ability to sponsor relatives’ admission.  

Moreover, many social service agencies are ill-equipped to meet the needs of low-income people whose 

primary language is not English. 

 

Topic 12: Dilemmas Facing Persons with Disabilities 

 

Persons with disabilities long have had a complicated position in public benefit law. When 

welfare programs’ rules sought overtly to separate the “worthy poor” from the “unworthy poor,” persons 

with disabilities – at least certain kinds of disabilities – generally have been acknowledged to fall on the 

“right” side of the divide, at least since the New Deal.  As we saw in Jefferson v. Hackney, states tended 

to set grant levels higher in programs for persons with dis- abilities (and those for the aged) than they did 

in AFDC.  As President Nixon’s proposal to re- form and generally liberalize AFDC was going down in 

political flames, his legislation to federalize and expand state programs for the elderly and disabled was 

accepted and the Supplemental Security Income (SSI) Program was born.  When Congress simplified the 
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Food Stamp Pro- gram in the late 1970s and cut it in the early 1980s, it often took pains to preserve 

benefits the elderly and disabled had historically enjoyed, even at the cost of increasing the complexity of 

the Program’s eligibility rules.  With the increasing focus on work as the fundamental determinant of 

worthiness for public assistance, one might imagine that persons with disabilities would be spared as well. 

 

The actual story has been far more complicated.  First and foremost, persons with dis- abilities 

are an extremely diverse group. Many of those with the most severe disabilities receive Social Security 

Disability Insurance (SSDI) or SSI benefits and have been, for the most part, less directly affected by 

PRWORA than people that received AFDC.  A large and growing body of evidence suggests a high 

incidence of significant disabilities among cash assistance recipients. Many of these people can and would 

like to work but need accommodations. 

 

Obtaining such accommodations has proven difficult.  Flexibility is not one of the institutional 

strengths of welfare bureaucracies.  Moreover, the meager participation in work programs under AFDC 

often was blamed on overly generous exemptions granted to recipients; this has predisposed state 

administrators against varying program rules for persons with disabilities.  In addition, many of the 

disabilities that claimants experience are not apparent to agency staff with- out more time and training 

than is commonly available in local welfare offices.  As agencies move increasingly to telephone or on-

line models, the issue of undetected disabilities will only become more significant.  The Americans with 

Disabilities Act and section 504 of the Rehabilitation Act provide vehicles for bringing these concerns to 

court.  The results, however, have been mixed as courts struggle to resolve conflicts between these laws’ 

broad mandates of inclusiveness with particular benefit programs’ more specific restrictions. 

 

Litigation involving persons with disabilities is becoming increasingly important in part because 

civil rights laws, such as the ADA and section 504, are among the few federal claims remaining available 

to cash assistance recipients.  Also, the loss of a general federal entitlement to cash assistance for low-

income families has increased the importance of the remaining entitlement programs that specifically 

serve persons with disabilities. 

 

Part D – Looking Towards the Future 

 

Topic 13: Anti-Poverty Strategies of the Future 

 

The 1996 welfare law was enacted on to vindicate promises to “end welfare as we know it.” 

Conspicuously absent from its champions’ slogans, however, was a clear affirmative vision 

of what should take the place of the old system.  Numerous proposals have been advanced as to what 

should fill this void.  In our final week, we will explore but a handful of them. 

 

Topping any list must be the most important expansion of public benefits in almost half a century:  

The Patient Protection and Affordable Care Act (ACA), better known as “health care reform.”  To achieve 

its goal of near-universal coverage, ACA creates new public benefit pro- grams to assist low- and 

moderate-income people in paying premiums and deductibles for health coverage.  These new programs’ 

structures depart in important ways from those that came before them.  The political debates around them, 

too, represent major changes from those in traditional public benefits law. 

 

Although cash assistance accounts for a small and steadily declining share of the means- tested 

public benefits provided to low-income people, any discussion of the future of anti-poverty policy 

probably should begin with the TANF block grant.  Despite their sweeping victory in 



14 

 

1996, conservatives remain interested in reshaping TANF to further promote their social agenda. Some 

progressives hope to soften the 1996 law’s hostility to education, the arbitrariness of its time limits, and 

some of the more irrational features of its funding structure.  Others thinking more broadly have sought to 

trace a shift from a legalistic to a managerial model for delivering benefits and have wondered what 

structures can bring accountability to this new regime. 

 

Another major current in contemporary thinking is that future responses to poverty will have to 

take place largely outside the confines of traditional means-tested public benefit programs.  For example, 

some advocate a broad effort to apply protections from employment law both to women receiving public 

benefits conditioned on work and to those in the low-wage, in- secure jobs that often follow women’s 

departures from cash assistance programs.  If public welfare law is going to treat low-income women as 

workers, they argue, so too should employment law.  Applying employment law principles to workfare 

and similar programs, they argue, could both produce immediate gains for the workers involved and 

expose fundamental hypocrisy within these programs.  Others focus on stronger child support 

enforcement, child support distribution rules that favor custodial parents over states, and state insurance 

against missed child sup- port payments. 

 

Still another school of thought gaining increased attention holds that the fundamental premise of 

income maintenance programs was flawed.  These thinkers point out that, as large as in- come disparities 

have become, they are dwarfed by inequalities in wealth.  Only when people ac- cumulate significant 

assets, they argue, can they achieve true economic independence for them- selves and their children.  They 

have proposed a range of strategies to promote capital development in impoverished communities.  To the 

extent some of these thinkers find promise in any in- come security program, their favorite tends to be the 

earned income tax credit (EITC) because it provides an annual lump sum (as opposed to weekly or 

monthly subsistence payments) and thus could be saved or applied as a down payment to purchase a home 

or other important capital good for a family. 

 

Some have argued that the public will only become more interested in responding to low-income 

people’s concerns when it comes to see poverty as affecting society as a whole. Some suggest redefining 

poverty as a public health issue.  Others argue that we undermine the nation’s future prosperity by allow-

ing low-income children to grow up in extreme material want and with the degrading messages that the 

welfare system sends.  Still others seek to mobilize middle-income women by reminding them how a rela-

tively few misfortunes could leave them in much the same position as many women receiving welfare. 

 

 Finally, as conservatives become more engaged and more sophisticated in their public welfare 

policy proposals at both the federal and state levels, no serious look at the future can omit their ideas.  

Like those of progressives, these typically include a mix of efforts to reinvigorate themes they have long 

espoused and new proposals.   

 

CLASS AND READINGS SCHEDULE 

 

Mon., Feb. 1     Bases for Public Welfare Law; Modes of Lawmaking     CB1-23, 32-37, 53-58; S1-7 

Tue., Feb. 2      Attempts to Constitutionalize a Right to Subsistence   CB24-32, 37-53, 58-69; S7-15 

 

Mon., Feb. 8     Surviving on Very Low Incomes; the Welfare-Work Choice         CB90-116; S16-20 

Tue., Feb. 9      Issues Means-Testing Public Benefits: SNAP and EITC  CB189-207, 254-64; S21-22 

 

Mon., Feb. 15  Attempts to Influence Marriage and Parenting Decisions        CB318-62 

Tue., Feb. 16   LGBTQ Parents and Children; Child Welfare       CB314-18, 362-91 
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Mon., Feb. 22  Foster Care   CB391-421 

Tue., Feb. 23   Program Administration; Due Process CB423-61, 472-84; S24-27 

 

Mon., Mar. 1   Alternatives to Due Process; Privatization CB484-501, 508-16, 575-87 

Tue., Mar. 2    Types of Entitlements; Responsive Entitlements CB589-632; S28 

 

Mon., Mar. 8   Program Administration Absent Responsive Entitlements CB632-74; S29 

Tue., Mar. 9     Functional Entitlements CB675-714; S30 

 

Mon., Mar. 15  Alternatives to Functional Entitlements; Forms of Benefits CB714-48, 771-72 

Tue., Mar. 16   Fiscal Federalism; Devolution CB773-803; S31-37 

 

Mon., Mar. 22  The Personal Responsibility and Work Opportunity Reconciliation Act  CB804-51 

Tue., Mar. 23   Behavioral Conditions; Time Limits CB863-80, 887-901, 939-49; S39-45 

 

Mon., Mar. 29  Substance Abuse; Fraud CB902-38 

Tue., Mar. 30   Unemployment Compensation  CB955-69, 972-75, 977-96; S46-48 

 

Mon., Apr. 5    Forms of Work Requirements; Participation Rates; Sanctions CB997-1027 

Tue., Apr. 6     Impacts on Medicaid; Discrimination; Labor Laws; Making Work Pay CB1045-75 

 

Mon., Apr. 12  Immigrants’ Eligibility for Public Benefits  CB1091-1114, 1135-45; S49-52 

Tue., Apr. 13   Aid Recipients’ Eligibility for Immigration Benefits CB1145-63; S52-64 

 

Mon., Apr. 19 Disability; Social Security Disability Ins.; SSI  CB1165-87, 1192-1201, 1212-13 

Tue., Apr. 20  SSDI/SSI (cont’d); Medicaid and Disability Discrim.  CB1228-44, 1275-90  

 

Mon., Apr. 26  Section 504 and ADA (cont’) CB1290-1320; S65-70 

Tue., Apr. 27   A Look to the Future CB1319-47, 1352-63; S71-86 

 


